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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
) ‘R23-18
AMENDMENTS TO 35 ILL. ADM. CODE ) {Rulemaking — Air)
PARTS 201, 202, AND 212 )
NOTICE )
TO: Don Brown Renee Snow, General Counsel
Clerk Department of Natural Resources

Ilinois Pollution Control Board
60 E. Van Buren St., Suite 630
Chicago, [llinois 60605
don.brownsillinois.gov

Ann Marie A. Hanchano

Assistant Attorney General

Office of the Illinois Attorney General
69 West Washington Street

Suite 1800

Chicago, Illinois 60602
annmarie.hanohano(@ilag. gov

Jason E. James

Assistant Attorney General
201 West point Drive, Suite 7
Belleville, Illinois 62226
Jason Jamesi@ilag.gov

Sarah Lode

ArentFox, LL.C

233 South Wacker Drive Suite 6600
Chicago, Illinois 60606
Sarah.Lode(@afslaw.com

Faith E. Bugel

1004 Mohawk Road
Wilmette, Ilinois 60091
fhugel@gmail.com

Keith I. Harley

Greater Chicago Legal Clinic, Inc.
211 West Wacker Drive

Suite 750

Chicago, Illinois 60606

Office of General Counsel
One Natural Resources Way
Springfield, Tllinois 62702
renee.snow{illinols. gov

Molly Kordas

Assistant Attorney General

Office of the llinois Attorney General
69 West Washington Street

Suite 1800

Chicago, Illinois 60602

molly. kordas@ilag.gov

Melissa A. Brown

HeplerBrown, LLC

4343 Acer Grove Drive
Springfield, lllinois 62711
Mehssa.brown@eheplerbroom.com

Joshua R. More

ArentFox, LLC

233 South Wacker Drive Suite 6600
Chicago, Illinois 60606
Joshua.More@afslaw.com

Cantrell Jones

Environmental Law and Policy Center
36 E. Wacker Drive ‘
Suite 1600

Chicago, Illinois 60601
Clones(@elpc.ore

Mark A. Bulit
McDermott, Will & Emory
227 W. Monroe Street
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kharlev(@wkentlaw.edu

Kelly Thompson
Executive Director

IERG

215 East Adams Street
Springfield, lllinois 62701
kthompson(@icre.ore

Chicago, Illincis 60606-5096
mbilut@imwe.com

Tim Fox

Hearing Officer

Hlinois pollution Control Board
60 E. Van Buren St., Suite 630
Chicago, Illinois 60605

Tim.Fox@lllinois.Gov

PLEASE TAKE NOTICE that I have today filed with the Office of the Clerk of the
Illinois Pollution Board the PREFILED TESTIMONY OF RORY DAVIS of the Illinois
Environmental Protection Agency, a copy of which is herewith served upon you.

DATED: January 9, 2023

1021 N. Grand Ave. East
P.O. Box 19276

Springfield, IL 62794-9276

(217) 782-5544

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By:  /s/Charles E. Matoesian
Charles E. Matoesian
Assistant Counsel
Division of Legal Counsel
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF:
R23-18
AMENDMENTS TO 35 ILL. ADM. CODE (Rulemaking — Air)

PARTS 201, 202, AND 212

PREFILED TESTIMONY OF RORY DAVIS

My name is Rory Davis. I am the manager of the Regulatory Development Unit in the Air
Quality Planning Section of the IHinois Environmental Protection Agency's ("Illinois EPA" or "Agency™)
Bureau of Air. T have been employed by the Agency in the Air Quality Planning Section for 16 years and
was an Environmental Protection Engineer in the Air Quality Planning Section prior to taking my current
position as manager. I have a Bachelor of Science degree in Computational Physics as well as a
Bachelor of Science degree in Mathematics from Illinois State University. [ have a Master’s degree in
Engineering from the University of lilinois at Chicago. My graduate studies consisted of an
interdisciplinary program involving coursework from the Chemical Engineering and Mechanical
Engineering fields with a concentration on Environmental Engineering, Tam also a Licensed Professi;)nal
Engineer in the State of Illinois. In my current position with the Agency, my duties include coordinating
Illinois” air quality planning activities in the state and region, managing regulatory proposals, and
maintaining the Bureau of Air’s air emissions inventories. I will be providing testimony regarding the
proposed amendments to Title 35 of the Illinois Administrative Code ('35 IAC") Parts 201, 202, and 212
regarding startup, shutdown, and malfunction (“SSM™) provisiens.

The Proposed Revisions

As stated in the Agency’s Statement of Reasons for the proposed rulemaking, the Agency is
proposing the revisions to 35 IAC Parts 201, 202, and 212 in order to comply with the Clean Air Act,
United States Environmental Protection Agency’s (“USEPA™) SSM State Implementation Plan (“SIP”)
Call (State Implementation Plans: Response to Petition for Rulemaking; Restatement and Update of

EPA’s SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy; and SIP Calls To Amend
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Provisions Applying to Excess Emissions During Periods of Startup, Shutdown and Malfunction, 80 Fed.
Reg. 33840 (June 12, 2015)}, and the Finding of Failure to Submit S‘IP Revisions related to the SSM SIP
Call (Finding of Failure to Submit State Implementation Plan Revisions to Amend Provisions Applying to
Excess Emissions During Periods of Startup, Shutdown and Malfunction, 87 Fed. Reg. 1680 (Jan. 12,
2022)). The proposed revisions remove SSM provisions in the aforementioned Parts that provided certain
sources the ability to request in their permit application an affirmative defense for excess emissions
during perieds of malfunction or startup. The removal of these rule provisions will eliminate the ability
of sources to make such a request, and eliminate the ability of the Agency to include in issued permits
language providing for such an affirmative defense.

The Agency’s proposal will ensure that the Agency can submit an approvable SIP to USEPA in
response to the SSM SIP Call and the Finding of Failure to submit SIP revisions. As is also discussed in
the Statement of Reasons, prior to proposing this rulemaking, the Agency consulted with USEPA Region
5 staff to determine whether different approaches rather than simply removing the offending SSM
provisions would be approvable. Their response was that no formal guidance regarding developing
alternative limitations was forthcoming, that a simple removal of the SSM provisions was the most
straightforward compliance option, and that removal was the only approach that was definitely
approvable. Additionally, the Agency is unaware of any other state that has promulgated alternative
emission limitations and had those limitations approved by USEPA as satisfying the SIP Call. To the
Agency’s knowledge, all states that have obtained SIP approval did so by removing the offending
provisions from their SIPs, as the Agency is proposing to do in this rulemaking. USEPA, likewise, could
not direct the Agency to any alternative approaches that had been approved.

Given USEPA’s August 2023 deadline for Illinois to respond to the SIP Call or else incur
sanctions, the uncertainty as to the demonstration that may be necessary to successfully justify to USEPA
any relaxation of current emission limitations, and the uncertainty as to whether any alternative
limitations would be approvable by USEPA, it is not tenable for altemative limitations to be developed

and adequately vetted as part of this rulemaking. All emission standards that currently apply to sources
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were adequately supported when the Board adopted them, and SSM provisions never excused sources
from the obligation to comply with those standards. If a source exceeded the standard, it was always a
violation subject to potential enforcement by the Illinois EPA or by others.
I am prepared to answer any questions from hearing participants regarding these and
other issues relevant to the rulemaking during the hearing or in writing subsequent to the

hearing if necessary.
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CERTIFICATE OF E-MAIL SERVICE

I, the undersigned, on affirmation, state the following:

That I have served the attached PREFILED TESTIMONY OF RORY DAVIS by e-mail upon:

Don Brown

Clerk

Hlinois Pollution Control Board
60 E. Van Buren S{., Suite 630
Chicago, 1llinois 60605
don.brown@illinois,gov

Ann Marie A. Hanohano

Assistant Attorney General

Office of the Illinois Attorney General
69 West Washington Street

Suite 1800

Chicago, Illinois 60602
annmarie.hanohano(@ilag. gov

Jason E. James

Assistant Attormey General
201 West point Drive, Suite 7
Belleville, Illinois 62226
Jason.James@eilag.gov

Sarah Lode

ArentFox, LLC

233 South Wacker Drive Suite 6600
Chicago, Illinois 60606 -
Sarah.Lode@afslaw.com

Faith E. Bugel

1004 Mohawk Road
Wilmette, [llinois 60091
thugel@email.com

Keith 1. Harley

Greater Chicago Legal Clinic, Inc.
211 West Wacker Drive

Suite 750

Chicago, Hlinois 60606
kharley@kentlaw.edu

Renee Snow, General Counsel
Department of Natural Resources
Office of General Counsel

One Natural Resources Way
Springfield, [llinois 62702
renee.snow@illinois.gov

Molly Kordas

Assistant Attorney General

Office of the Illinois Attormey General
69 West Washington Street

Suite 1800

Chicago, llinois 60602

“mollv.kordas@@ilas.cov

Melissa A. Brown

HeplerBrown, LLC

4343 Acer Grove Drive
Springfield, Ilinois 62711
Melissa.brown@heplerbroom.com

Joshua R. More

ArentFox, LLC

233 South Wacker Drive Suite 6600
Chicago, lllinois 60606
Joshua.More@afslaw.com

Cantrell Jones

Environmental Law and Policy Center
36 E. Wacker Drive

Suite 1600

Chicago, Illinois 60601
Clones(@elpe.org

Mark A. Bulit

MecDermott, Will & Emory
227 W, Monroe Street
Chicago, Hlinois 60606-5096
mbilut@mwe.com
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Kelly Thompson Tim Fox

Executive Director Hearing Officer

IERG Iilinois pollution Control Board
215 East Adams Street 60 E. Van Buren St., Suite 630
Springfield, linois 62701 Chicago, lllinois 60605
kthompson(@ierg.org Tim.Fox{@lllinois.Gov

That my e-mail address is charles.matoesian@illinois.gov.
That the number of pages in this e-mail transmission is 7.
That the e-mail transmission took place before 5:00 p.n. on the date of January 9, 2023,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY

By:  /s/Charles E Matoesian
Charles E. Matoesian
Assistant Counsel
Division of Legal Counsel

DATED: January 9, 2023

1021 N. Grand Ave. East
P.O. Box 19276
Springfield, IL 62794-9276
(217) 782-3544





